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IN THE MATTER OF POTACK 525
(Review Dept. 1991) 1 Cal, State Bar Ct. Rptr, 525

STATE Bar Court
REVIEW DEPARTMENT

In the Matter of
RicHARD N, Potack
A Member of the State Bar
[No. 89-P-11031]
Filed May 31, 1991
SUMMARY

In a probation revocation proceeding, respondent was found to have failed to timely file an amended
probation report as requested by the State Bar probation department, and to have failed to complete restitution
in a timely manner. (Hon. Ellen R. Peck, Hearing Judge.)

By the date of the hearing in the probation revocation matter, respondent had belatedly filed the amended
report and compieted restitution. The late probation report charge had already been adjudicated in a prior
probation revocation matter then pending before the Supreme Court, and the review department therefore
declined to impose culpability for that misconduct in this proceeding. The notice to show cause did not charge
respondent with failing to meet his duty o respond to all inquiries from the State Bar, an independent duty
from his obligation to file quarterly reports, and therefore respondent could not be found culpshle of
misconductonthat basis. As aresult, the only charge properly before the review department was theresu.udon
allegation.

The review department concluded that in order to impose discipline for a probation violation, it must be
shown that the violation was wilful. After considering respondent’s ability to make restdtution and the
sufficiency and good faith of his efforts to pay, the review department concluded that there was a wilful failure
to pay restitution in a timely manner in this case.

The former review department, in a prior probation revocation case against respondent that was still
pending before the Supreme Court, had recommended revocation of probation and lifting of the stay of the
three years of actual suspension originally imposed on respondent. The record did not make clear whether,
in making this recommendation, the former review department had relied on respondent’s faiture 1o make
timely restitution, which had been considered as an aggravating factor in the prior marter, and which was the
hasis for culpability in the instant proceeding. For this reason, alternative discipline was recommended. Ifthe
Supreme Court were to act on both probation violation cases together and take the belated restitution into
account in the first matter, the review department recommended that if the discipline in the earlier matter
involved two years or more of actual suspension, no additional suspension should be imposed in the present
matter. If the Supreme Court were to impose less than the recommended two-year actual suspension in the first
matter, the review department recommended that additional discipline of up to one year of actual suspension be
imposed in this matter, such that the aggregate actual suspension in both matters would not exceed two years,
(Pearlman, P.J., filed a concurring opinion.)

Editor's note: The summary, beadnotes and additional analysis section are not part of the opinion of the Review Department, buthave
been prepared by the Office of the State Bar Court for the convenience of the reader, Only the actual text of the Review Department's
opinion may be cited or relied upon as precedent.
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COUNSEL FOR PARTIES

For Office of Trials: Russell G. Weiner

For Respondent: No appearance
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[3 a, bj

{4]
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HEADNOTES

1714 Probation Cases—Degree of Discipline

Actual suspension imposed as sanction for violation of probation may include entire period of
previousty stayed suspension, or may give credit for actual suspension already served as condition
of probation.

106.20 Procedure—Pleadings—Notice of Charges

106.30 Procedure—Pleadings—Duplicative Charges

179 Discipline Conditions—Miscellaneous

1711 Probation Cases—Special Procedural Issues

Attorney could not be found culpable of violating probation by failing to respond to aninguiry from
the State Bar Court, as required by conditions of his probation, where the notice to show cause in
the probation revocation proceeding referred only to the requirement to file quarterly Ieports, an
independent probation condition, and such charge would be factually duplicative of previou sty-
adjudicated charge of failing to file quarterly report.

130 Procedure—Procedure on Review

166 Independent Review of Record

The review department may appropriately exercise'its independent review authority to reach an
issue which is otherwise moot as a result of the hearing Judge’s disposition of the matter below,
where the issue comes before the State Bar Court on a regular basis or is an issue of public
importance likely to recur,

135 Procedure—Rules of Procedure

16290 Quantum of Proof—Miscellaneous

192 Due Process/Procedural Rights

1711 Probation Cases—Special Procedural Issues

Probation revocation proceedings are disciplinary proceedings, and no additional disciplinecan be
imposed for a breach of probation absent proof of such violation in conformity with fundamental
due process {notice and an opportunity to be heard), as set forthin rules 612-613, Trans. Rules Proc.
of State Bar.

802.21 Standards—Definitions—Prior Record
1719 Probation Cases—Miscellaneous
A past revocation of probation is viewed as a prior disciplinary proceeding.

163 Proof of Wilfulness

204.10  Cuipability—Wilfulness Requirement

1712 Probation Cases—Wilfulness

Notwithstanding omission of term “wilful” from statute and rule governing imposition of
discipline for probation violations, witfulness is a necessary element to establish culpability in a
probation revocation case alleging failure to pay restiution,
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